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e The prompt reporting requirement would be inconsistent with the supervisory approach
the Agencies proposed for the market-making exemption.

The proposed accounting prong (Questions 23-33)

The 2013 final regulations include a three-prong definition of “trading account.” That definition
includes prongs based on (1) trading activity subject to the market-risk rule, (2) trading activity by
a registered dealer, and (3) intent to trade for short-term profit. The intent prong includes a
rebuttable presumption that the purchase and sale of a financial instrument within 60 days is
proprietary trading.

The proposed rule would replace the intent prong and the 60-day presumption with an accounting-
based prong, based on whether the account is used to trade financial instruments whose value is
recorded at fair value on a recurring basis under applicable accounting standards.

While the proposed accounting-based test would provide greater certainty and clarity, it would
come at the expense of accuracy. For example, it could result in long-term investments, including
long-term holdings of CMBS, being treated as part of a trading account for Volcker Rule purposes.
Under applicable accounting standards, many longer-term investments are recorded at fair value,
regardless of the period of time that a banking organization holds, or intends to hold, the
investment.

This outcome would be inconsistent with the purposes of the Rule and could adversely affect
CMBS liquidity, in part because the exclusions and exemptions under the 2013 final regulations
do not contemplate these longer-term activities. Accordingly, we recommend that the Agencies
not adopt this element of the proposal as it would impermissibly sweep in long-term investments,
without an available exclusion in many cases.

The market-making exemption and “prompt reporting” (Questions 91-96)

The Volcker Rule includes exemptions for underwriting and market-making activities. A significant
element of the market-making exemption is a requirement that institutions demonstrate that their
market-making activities are designed not to exceed the reasonably expected near-term demand
of clients, customers or counterparties (RENTD), taking into account certain specified factors. The
Agencies have received feedback that compliance can be complex and costly.3

To provide greater clarity and certainty about what market-making activity falls within the
exception, the Agencies proposed a rebuttable presumption of compliance with RENTD
requirements for the market-making and underwriting exemptions. The purchase or sale of a
financial instrument would be presumed to be designed not to exceed RENTD, where the banking
entity: (1) establishes desk-level internal risk limits desk, subject to certain conditions, and
(2) implements, maintains, and enforces those limits, such that the risk of the financial instruments
held by the trading desk does not exceed such limits.

Risk limits would be subject to supervisory review and oversight, and the appropriate Agency
could rebut the presumption of compliance if it determined that a trading desk was engaging in
activity not based on the RENTD. The proposal also would require a banking entity to “promptly
report” to the appropriate Agency when a trading desk exceeds or increases its internal risk limits.
The proposal does not specify procedures for Agency rebuttal of the presumption of compliance
or for “prompt reporting” by a banking entity.
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